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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”): W HOFFMANN (“complainant”) v IF UMBRELLA PROVIDENT 

FUND (“first respondent”) AND AON SOUTH AFRICA (PTY) LTD (“second 

respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the maladministration of the first respondent by its 

board of management in failing to provide the complainant with his 

accurate fund values in the fund.  

 

1.2 The complaint was received by this Tribunal on 10 October 2008. A letter 

acknowledging receipt thereof was sent to the complainant on                    

6 August 2010. On the same date, a letter was dispatched to the second 

respondent giving it until 7 September 2010 to file a response. A response 

was received from the second respondent in its capacity as the 

administrator of the first respondent on 12 August 2011. The response 
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was forwarded to the complainant on 19 July 2012 in the event that he 

wishes to file further submissions. No further submissions were received 

from the parties. 

 

1.3 After considering the written submissions, it is considered unnecessary to 

hold a hearing in this matter. As the background facts are known to the 

parties only those facts that are pertinent to the issues raised herein will 

be repeated. The determination and reasons therefor appear below.  

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is employed by Exim International (Pty) Ltd (“the 

employer”) and is a member of the first respondent. The first respondent is 

a pension fund organisation registered in terms of section 4 of the Act. 

The second respondent is the administrator of the first respondent.  

 

2.2 During July 2010, the board of trustees of the first respondent appointed 

Deloitte & Touche to conduct a member level rebuild of the fund’s data 

and records from the inception of the fund until 31 January 2008. This was 

necessitated by the fact that the data held in respect of the fund was 

questionable and not accurate.  

 

2.3 In October 2008, the complainant was provided with a benefit statement 

which reflected his fund value in the fund as R37 225.87 as at                       

1 November 2007. However, he states that his fund value was R41 528.82 

in August 2007. Thus, there was a drop of R4 302.95 from August 2007 to 

November 2007. The complainant was subsequently advised that the fund 

is not in a position to provide him with his accurate fund values due to the 

rebuilding of the fund’s data and records. 

 

[3] COMPLAINT 
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3.1 The complainant is dissatisfied with the fact that his fund value dropped by 

R4 302.95 from August 2007 to November 2007. He states that this 

excludes contributions for September and October 2007. He submits that 

his contributions for September and October 2007 amounted to 

R2 129.40, which means that his fund credit decreased by R6 432.35 in 

two months.  

 

3.2 He requests a detailed calculation of his fund values in the first 

respondent, including the investment return allocated to his benefit. He 

also wants to know how the costs in respect of group life, disability, 

administration and consulting fees were computed.  

 

[4] RESPONSE  

     

4.1 The second respondent states that it experienced difficulties during the 

last two years with the administration of the first respondent due to the 

records which it inherited from the previous administrators. It states that it 

has been working with the board of trustees to correct the administration 

of the fund. It confirms that during 2010, the trustees decided that a total 

rebuild of the fund’s data and records should be undertaken and 

appointed auditors to conduct the rebuild exercise.  

 

4.2 It contends that regular communications were sent to members since July 

2010 with regards to the rebuild exercise. Thus, it asserts that the 

complainant’s concern will only be resolved once the whole rebuild 

exercise has been completed and accurate benefit statements are 

produced.  

 

4.3 It submits that accurate benefit statements will be produced and issued to 

all members in the 3rd quarter of 2012 after the completion of the 
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rebuilding process and the auditing of the fund values by auditors. The 

cost of the group life, disability, consulting and administration fees will be 

included in the calculation of the fund values when the rebuilding process 

is completed. This will also include the investment returns during the 

rebuild exercise and will be included individually in each member’s benefit 

statement.  

 

4.4 The second respondent submits that it is able to provide the complainant 

with an accumulation of his contributions, but not any growth on his 

contributions until such time that the rebuilding of the fund’s data is 

completed. It concludes that it is busy rectifying the administrative 

problems identified above together with the fund’s trustees.  

 

[5] DETERMINATION AND REASONS THEREFOR  

 

 Introduction 

  

5.1 The issue that falls for determination is whether or not the first respondent 

failed to comply with its fiduciary duty to provide the complainant with his 

accurate fund values in the fund.  

 

The complainant’s request for information 

 

 5.2 It has been held that the failure by a pension fund, in the absence of 

appropriate justification, to provide relevant information required by the 

complainant for the exercise of his rights constitutes a breach of the duty 

to act in good faith and amounts to maladministration of the fund (see 

Lediga v Bosal Afrika Group Provident Fund and Another [2007] 7 BPLR 

2211 (PFA) at 2216G-H). It is clear that members of pension funds need 

to be provided with regular information regarding their rights, duties and 

benefits in the fund in order to make informed choices and to protect their 
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rights. The provision of benefit statements to members on a regular basis 

serves an important function in this regard in the sense that it gives 

members relevant information regarding their benefits.  

 

 5.3 The complainant’s entitlement to be provided with adequate information 

regarding his benefits in the fund is based essentially on the duties of the 

board of trustees in section 7D(c) of the Act, which reads as follows: 

 

“The duties of a board shall be to- 

 

(c)  ensure that adequate and appropriate information is communicated to the 

members of the fund informing them of their rights, benefits and duties in 

terms of the rules of the fund.” 

 

 5.4 The submissions indicate that the first respondent could not provide the 

complainant with his accurate fund value due to the rebuilding of the 

fund’s data and records. The submissions indicate that the decision to 

engage the services of auditors to rebuild the fund’s data and records was 

necessitated by the fact that the fund’s data was questionable and not 

accurate. The rebuilding of the fund’s data had to be done at member 

level. The decision to rebuild the fund’s data was taken in July 2010 when 

the fund was administered by Dynamique Consultants & Actuaries (Pty) 

Ltd (“Dynamique”). The fund’s administration was taken over by the 

second respondent from 1 February 2008.  

 

 5.5 It appears from the facts that Dynamique did not keep proper records or 

administer the fund in accordance with its agreement with the fund. The 

second respondent also purchased the administrative books of Dynamique 

without conducting a proper due diligence. As a result of its failure to act 

with care and due diligence, it inherited the administrative problems from 

Dynamique. 
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5.6 However, the ultimate responsibility for the proper management of the 

fund rested on its board of trustees (see rule 6.1 of the fund’s rules). In 

terms of rule 6.6.1 of the rules the object of the board is to direct, control 

and oversees the operations of the funds in accordance with applicable 

laws and the rules. This includes the duty to act in the interest of 

members, to take measures to protect the assets of the funds and to 

ensure that proper records essential for the efficient administration of the 

fund is kept (see rules 6.7.1.13 and 6.14.1).  

 

5.7 A board of trustees owes a fiduciary duty to the fund and to its members. A 

registered fund is entrusted with the control of property with which it is 

bound to deal for the benefit of others. This manifestly gives rise to 

fiduciary obligations (see Tek Corporation Provident Fund and Others v 

Lorentz 1999 (4) SA 884 (SCA) at 894C-D and Estate Kemp and Others v 

McDonald’s Trustees 1915 AD 491 at 499). Sections 7C and D of the Act 

codified some of the common law fiduciary duties of the board of trustees.  

 

    5.8 The duty to keep proper records in respect of members and the 

administration of a fund is of critical importance in the operation of a fund. 

Any failure to keep proper systems in place, books and records may 

prejudice members. The submissions indicate that the first respondent did 

not keep proper records of the fund and the members’ fund values. This is 

the main reason why there was a need to appoint auditors to rebuild the 

fund’s data and records. The poor administration of the fund resulted in a 

loss of R20 million of the fund’s assets, which translate into a loss by 

members. Therefore, the fund failed to comply with its fiduciary duties of 

keeping proper records and of acting with due care, diligence and good 

faith in respect of the operation and administration of the fund. This also 

prevented the fund from complying with its duty to provide members with 

their accurate fund values on a regular basis.  
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5.9 It appears from a letter dated 15 July 2010 that was sent to members that 

the rebuilding exercise was going to take 9 to 12 months to be completed. 

A further communication dated 15 July 2011 indicates that the auditors will 

complete the rebuilding process in the second quarter of 2012. It also 

indicates that members will be provided with updated benefit statements 

by no later than the third quarter of 2012. Thus, the reconstruction of the 

fund’s data and the auditing of the fund’s values should be nearing 

completion. The complainant has to be provided with an accurate value of 

his benefits in the fund in order to protect and exercise his rights. This is 

also in light of the fact that the fund has suffered some financial loss as a 

result of the rebuilding exercise as indicated above.  

 

5.10 In light of the submissions, the first respondent should be ordered to 

provide the complainant with his accurate fund value, which includes the 

investment return allocated to his benefit and deductions in respect of 

costs.  

 

 [6]  ORDER 

 

6.1 In the result, the order of this Tribunal is as follows: 

 

6.1.1  The first respondent is ordered to compute the complainant’s fund 

value, which should include the investment return allocated to his 

benefit, less any deductions in respect of costs, within eight 

weeks of the date of this determination;  

 

6.1.2  The first respondent is ordered to provide the complainant with 

the fund values as computed above within one week of 

completing its computation as indicated in paragraph 6.1.1 above; 

 

6.1.3 The first respondent is further ordered to notify the complainant 
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and this Tribunal of the fund value within one week of completing 

its computation as stated above.  

 

DATED AT JOHANNESBURG ON THIS 8TH DAY OF AUGUST 2012 

 

 

 

_______________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

   
Section 30M filing: High Court 

No legal representation 


